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I. INTRODUCTION

The green wave of environmental advertising among organic
food producers, distributors, and retailers begun during the 1990s
has become an all-out green tsunami. The organic food market is
the fastest growing segment of the American food industry.' Consumers are increasingly becoming aware of the impact their purchases have on several environmental issues.! As a result, those consumers are becoming more aware of their spending power and are
willingly altering their buying practices to purchase from companies
that emphasize environmental responsibility.' In fact, some retailers' inventory is already being scanned for alternative green products by their customers' iPhones' because, guess what, "there's an
app for that."'
Prior unenforced federal regulations, in addition to an explosion of consumer demand, have helped push the organic food market into a $23 billion-per-year industry - over 3 percent of total food
sales in the United States.' According to a survey conducted by the
Hartman Group, over two-thirds of American adults say they purCorporate food
chase organic products "at least occasionally."'
marketers have taken notice of this trend and have responded by
using more aggressive advertising claiming that their products pro1. Kimberly Kindy & Lyndsey Layton, Purity of Federal 'Organic' Label is
available
at
July
3,
2009,
Questioned,
WASH.
POST,
http://www.washingtonpost.com/wpdyn/content/article/2009/07/02/AR200907
0203365_pf.html [hereinafter Purity Questioned]; see ERS/USDA Briefing Rooms, Organic Agriculture: Organic Market Overview, U.S. DEPARTMENT OF AGRIC. EcON. RES.
(last updated
SERVICE, http://www.ers.usda.gov/briefing/organic/demand.htm
September 1, 2009) ([hereinafter ERS/USDA Briefing Rooms].
2.

See CATHERINE GREENE ET AL.,

INDUSTRY, 3
eib55.pdf.
3.

FACTS

EMERGING ISSUES

WORLD Bus. COUNCIL FOR SUSTAINABLE

AND

IN THE U.S.

ORGANIC

(2009), available at http://www.ers.usda.gov/publications/eib55/

TRENDS

FROM A

BUSINESS

DEV., SUSTAINABLE

PERSPECTIVE,

16

(2008),

CONSUMPTION

available at

www.wbcsd.org/DocRoot/I9Xwhv7X5V8cDIHbHC3G/WBCSDSustainable Cons
umption-web.pdf.
4. The iPhone is a registered product exclusively marketed and distributed by
Apple, Inc.
5. Trademark Electronic Search System, There's An App for That, U.S. PAT. &
TRADEMARK OFF., http://tess2.uspto.gov (last visited May 22, 2011); see GOODGUIDE,

http://www.goodguide.com (last visited May 22, 2011); see generally Claire Cain
Miller, On Web and iPhone, a Tool to Aid Careful Shopping, N.Y. TIMES, June 14,
2009, available at http://www.nytimes.com/2009/06/15/technology/internet/
15guide.html?_Ir1.
6. ERS/USDA Briefing Rooms, supra note 1.
7.

THE HARTMAN GROUP, THE MANY FACES OF ORGANIC 2008, 6-7, 13(2008).
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mote additional health or environmental benefits, also known as
"going green."' This increase in green advertising, however, is inevitably leading to increased consumer vulnerability and potential liability for organic food manufacturers.
"Greenwashing" is a more recent buzzword feared by corporate
retailers that connotes the promotion of environmental benefits
through consumer advertising and labeling practices that are perceived to be "false, deceptive, misleading or vague."' "Legal actions
arising from alleged greenwashing are [often] described as 'ecofraud' litigation.""' "These actions essentially challenge [food] labels
such as 'sustainable,' 'organic,' 'nontoxic,' 'chemical free,' 'all natural' or 'biodegradable.'"" "Recent interest in eco-fraud litigation has
been triggered by aggressive publicity . . . by eco-activists and other
advocacy groups . . . [criticizing] the environmental practices of cor-

porate America."" For instance, the environmental marketing firm
TerraChoice conducted an insightful study in 2007 that brought
national media attention to the use of greenwashing.'" That study
conducted a survey of six category-leading stores in which more
than one thousand purportedly "green" consumer products were
examined, and all but one product were found to be "demonstrably
false" or misleading. 4
The increased awareness of corporate greenwashing in the
American food market has also resulted in an increased scrutiny of
national food marketing standards.'" On July 22, 2009, David
Vladeck, Director of the Bureau of Consumer Protection at the Fed8.

See Purity Questioned,supra note 1.

9. Victoria Davis Lockard & Joshua L. Becker, Green is Good...Until "Ecofriendly"
becomes "Ecofraud," 51 No. 2 DRIFTD 39, 39 (2009), available at http://
www.alston.com/files/Publications/cld74da4-dla6-4785-a260-19dfcO5ec872/Presentation/PublicationAttachment/e9cfac56-0b0543d9-80ab-23a5587d0fl3/FTD-0902LockardBecker.pdf [hereinafter Lockard & Becker].
10. Id.
11. Id. at 39-40.
12. See id. at 40.
OF
A STUDY
GREENWASHINGT""THE Six SINS OF
13. TERRACHOICE,
ENVIRONMENTAL CLAIMS IN NORTH AMERICAN CONSUMER MARKETS (2007), available

at http://www.terrachoice.com/files/6_sins.pdf [hereinafter Six SINS]. This study
was covered in the media by CNN, MSNBC, The Today Show, The New York
Times, and many other national media outlets. See Lockard & Becker, supra note 9,
at 40.
14. Lockard & Becker, supra note 9, at 40; SIx SINS, supra note 13, at 1.
15. See Christopher J. Borders, Going Green: Guidance Coming in Updated FTC
Green Guide, MARTINDALE.COM

(March 10, 2009), http://www.martindale.com/

business-law/article Hinshaw-Culbertson-LLP_646402.htm
Green].

[hereinafter

Going
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eral Trade Commission ("FTC"), testified before the United States
Senate Subcommittee on Consumer Protection, Product Safety, and
Insurance.'" In his testimony, Director Vladeck stated:
[h]ealth claims are becoming more prevalent in food marketing, and
therefore, the FTC is giving increased scrutiny to food advertising. In
April, Kellogg Company agreed to settle charges that its advertising appearing in print and on TV, the internet, and packages - falsely
claimed that a breakfast of Frosted Mini-Wheats was shown clinically to
improve children's attentiveness by nearly 20% when compared to children who ate no breakfast. 17 The case provides a lesson to advertisers
on the importance of careful and accurate portrayal of research findings
when they are transformed into advertising claims.

The Federal Trade Commission's "Guides for the Use of Environmental Marketing Claims," commonly referred to as the "Green
Guides," were developed in 1992." Proposed revisions to the Green
Guides were made in 2010 after the Food and Drug Administration
held workshops and took public comments on possible revisions."
Those revisions have not yet been enacted and are discussed in
greater detail later in this article.
The FTC's increased scrutiny has in turn led to further critiquing of other federal regulations and committees. The National Organic Program ("NOP"), which developed after the passage of the
Organic Foods Production Act of 199021 ("OFPA"), develops, implements, and administers national production, handling, and labeling standards for organic agricultural products.2 NOP also publishes a list of substances that are allowed or prohibited for use in
organic production and handling." Agriculture appropriations considered by Congress increased the NOP's 2010 fiscal year budget to
16. Prepared Statement of the Federal Trade Commission on Advertising Trends and
ConsumerProtection Before the Subcommittee on Consumer Protection, Product Safety, and
Insurance of the Committee on Commerce, Science, and Transportationof the United States
Senate (July 22, 2009), available at http://www.ftc.gov/os/testimony/090722
advertisingtestimony.pdf (statement by David Vladeck, Dir. of the Bureau of Consumer Prot. at the Fed. Trade Comm'n).
17. See Press Release, Fed. Trade Comm'n, Kellogg Settles FTC Charges That
Ads for Frosted Mini-Wheats Were False (Apr. 20, 2009), available at
http://www.ftc.gov/opa/2009/04/kellogg.shtm.
18. Vladeck, supra note 16, at 7.
19. See 15 U.S.C. §§ 41-58 (2006).
20. See Going Green, supra note 15.
21. Organic Foods Production Act of 1990, 7 U.S.C. §§ 6501-6522 (2006).
22. See generally HARRISON M. PITMAN ET AL., A LEGAL GUIDE TO THE NATIONAL
ORGANIC PROGRAM, (2011), available at http://www.nationalaglawcenter.org/

assets/articles/pittman-organicprogram.pdf [hereinafter NOP GUIDE].
23. Id.
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$7 million dollars." Clearly, the effects of corporate greenwashing
are causing an internal re-evaluation of federal food marketing standards."
This article considers the increased amount of corporate
greenwashing in the American marketplace and examines the type
of regulations protecting consumers from being further confused or
misled from deceptive green marketing. Part II identifies corporate
greenwashing in today's marketplace and discusses whether the
Green Guide updates should entail increased standards for green
marketing. Also, this part will identify what certain states are doing
in response to increased corporate greenwashing to protect their
consumers. Part III reviews the NOP and the overall effectiveness of
regulations governing the use of the term "organic" on food products. Further, Part III.C identifies efforts being made by the food
industry's private sector to regain consumer trust in the organic label through newly-developed initiatives, such as sustainability indexes, aimed at establishing nationally-accepted standards surrounding the marketing of organic products.
II.

GREENWASHING IN TODAY'S MARKETPLACE

"Greenwashing" is an increasingly accepted word defined as
"disinformation disseminated by an organization so as to present an
environmentally responsible public image."" The term "greenwashing" is largely attributed to a 1986 essay penned by suburban New
Jersey environmentalist Jay Westerveld. There, he criticized the hotel industry's use of placards suggesting guests could help "save the
environment" by reusing their towels." Westerveld maintained that

24. OTA PublicationStatement on 2010 Appropriations, ORGANIC TRADE ASS'N (Oct.
2, 2009), http://www.ota.com/news/breaking/2010appropriations.html.
25. See generally Going Green, supra note 15.
26. NEW OXFORD AMERICAN DICTIONARY 763 (3rd ed. Angus Stevenson & Christine A. Lindberg eds., Oxford Univ. Press 3rd ed. 2010). The term "greenwashing"
is a derivative of the term "whitewashing." Jacob Vos, Actions Speak Louder Than
Words: Greenwashing In Corporate America, 23 NOTRE DAME J.L. ETHICS & PUB. POL'Y
673, 673 (2009) [hereinafter Corporate Greenwashing];see also SEVEN SINs, infra note
49, at 1 (defining "greenwashing" as the act of misleading consumers regarding the
environmental practices of a company or the environmental benefits of a product
or service).
27. See Purple Romero, Beware of Green Marketing Warns Greenpeace Exec, ABSCBNNEWS.COM (Sept. 17, 2008), http://www.abs-cbnnews.com/special-report/
09/16/08/beware-green-marketing-warns-greenpeace-exec.
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the hotels were more motivated by increased profits than by any real
environmental agenda."
Following the hotel industry's lead, many "green corporations"
began using more and more aggressive advertisements to induce
environmentally-conscious buyers to purchase their products."
Corporate manufacturers have amplified their productions of ecofriendly products in response to growing consumer demand.0 One
study found that from the beginning of 2009 until April 15, 2009,
458 new products with eco-friendly claims entered the marketplace."
If that trend continued at a steady rate, the number of new green
products launched in America's marketplace will triple each year. 2
Unfortunately, not all corporations are operating at the same
environmentally-friendly standard as their promotions portray them.
Detecting greenwashing can be difficult since "[mlost corporations
do not greenwash their reputations by lying outright .

.

. [r]ather,

they bend the truth or misrepresent their ecological stances."3 Understandably, large corporations are most commonly accused of
greenwashing their products and practices.
Another private study has compiled a list of the "Top Ten
Greenwashers in America. "3 This "Top Ten" list includes several
major producers of everyday products ranging from household
products, chemicals, petroleum, paper products, energy production,
and even waste management." That same study concluded that each
of the ten firms "often spend millions of dollars on advertising to
support the way that their companies are perceived in the green
world" instead of changing their production practices, which is es-

28. Id.
24,
2009),
New
Black,
ADWEEK
(June
29. See
Green Is
the
http://www.adweek.com/news/advertising-branding/green-new-black-105996.
30. Id.
31. Id.
32. See id.
33. CorporateGreenwashing,supra note 26, at 674.
34. Id.
35. Ash Allen, The "Green" Hypocrisy: America's Corporate Environment Champions
Pollute The World, 24/7 WALL ST. (Apr. 2, 2009,) http://247wallst.com/
2009/04/02/the-%e2%80%9cgreen%e2%80%9d-hypocrisy-america%e2%80%99scorporate-environment-champions-pollute-the-world [hereinafter "Green" Hypocrisy].
The "Top Ten Greenwashers in America" include: (1) General Electric; (2) American Electric Power; (3) ExxonMobil; (4) DuPont; (5) Archer Daniels Midland; (6)
Waste Management, Inc.; (7) International Paper; (8) BP Amoco; (9) Dow Chemical; and (10) General Motors. Id.
36. Id.
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sentially the foundation of corporate greenwashing." Several factors
motivate companies to transition toward the use of green advertising. Critics argue that greenwashing has become a staple of corporations' marketing efforts as a result of the public's increased awareness of environmental issues." Those critics claim that greenwashing is purely a matter of economic motivation." "The rationale underpinning the greenwashing movement is the realization that a
corporation does not need to actually create social good in order to
reap the benefits of a green reputation."" Regardless of its true
cause, greenwashing has and continues to significantly increase
within America's marketplace, and it is affecting consumer purchasing trends."
Surveys reveal a "growing segment of consumers who either
reward or intend to reward firms that address environmental concerns in their business and marketing practices and who punish
firms that appear to ignore the environmental imperatives."" Corporate marketing executives have acted upon this corner of the
market." General Electric's ("GE") global executive director of advertising and branding stated, "Green is green as in the color of
money. It is about a business opportunity, and we believe we can
increase our revenue behind [our] products and services.""

Based

on that comment, it should come as no surprise that GE is the highest ranked firm on the "Top Ten" list mentioned earlier." One
common greenwashing tactic utilized in today's market is "when
corporations release environmental policy statements - broad, highminded statements proclaiming a corporation's commitment to preserving the environment."" According to DuPont's Paul Tebo (another "Top Greenwasher"),17 such statements "can positively influence public perceptions of a company's commitment to environmental protection and sustainable development, possibly even re-

37. Id.
38. Id.
39. Corporate Greenwashing,supra note 26, at 680.
40. Id. at 681.
41. Id.; see CATHERINE GREENE ET AL., supra note 2.
42. Corporate Greenwashing, supra note 26, at 680 (citing Ajay Menon & Anil
Menon, Environmental Marketing Strategy: The Emergence of Corporate Environmentalism as Market Strategy, 61 J. MARKETING 51, 52 (1997)).
43. See CorporateGreenwashing,supra note 26, at 681.1.
44. Id. (citing Melillo & Miller, infra note 69).
45. "Green" Hypocrisy, supra note 35.
46. Corporate Greenwashing,supra note 26, at 681.
47. "Green" Hypocrisy, supra note 35.
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sulting in increased market share and improved stakeholder relations."" Clearly, strong incentives exist for corporations making
eco-friendly advertisements and utilizing pro-environment marketing campaigns.
A. Growing Consumer Awareness of Corporate Greenwash
Consumer and industry watchdogs have also taken notice of the
steep increase in eco-friendly advertising by America's corporate
giants. In April 2009, one environmental marketing firm, TerraChoice Group Inc., produced a report of environmental claims in
North American consumer markets titled "The Seven Sins of
Greenwashing."" This report was a follow-up to a similar report
conducted by TerraChoice in 2007." The 2007 survey identified six
patterns of environmental claims, which are now recognized as the
"Six Sins of GreenwashingTm." The "Six Sins" include: 1) the "Sin of
the Hidden Trade-Off;"" 2) the "Sin of No Proof;" 2 3) the "Sin of
Vagueness;" 3 4) the "Sin of Irrelevance;" 5) the "Sin of Lesser of
Two Evils;" 5 and 6) the "Sin of Fibbing."" The methodology of the
2007 and 2009 reports are identical, but this paper discusses only

48.
49.

Corporate Greenwashing,supra note 26, at 681.
TERRACHOICE, THE SEVEN SINS OF GREENWASHING - ENVIRONMENTAL CIAIMS

MARKETS, SUMMARY REPORT: NORTH AMERICA (2009), available at
http://sinsofgreenwashing.org/findings/greenwashing-report-2009
[hereinafter
IN CONSUMER

SEVEN SINS].
50. See Six SINS, supra note 13.

51. Id. at 2. This "sin" is committed by suggesting a product is "green" based on
a single environmental attribute or an unreasonably narrow set of attributes without attention to other important environmental issues. Id. Such claims are not
usually false, but are used to paint a "greener" picture of the product that a more
complete environmental analysis would support. Id.
52. Six SINS, supra note 13, at 3. This "sin" is any environmental claim that cannot be substantiated by easily accessible supporting information or by a reliable
third-party certification. Id.
53. Id. This "sin" is committed by every claim that is so poorly defined or broad
that its real meaning is likely to be misunderstood by the consumer. Id.
54. Six SINS, supra note 13, at 4. This "sin" is committed by making an environmental claim that may be truthful but is unimportant and unhelpful for consumers
seeking environmentally preferable products. Id. It is irrelevant and therefore
distracts the consumer form finding a truly greener option. Id.
55. Id. This "sin" is a "green" claim that may be true within the product category, but that risk distracting the consumer from the greater environmental impact
of the category as a whole. Id.
56. Six SINS, supra note 13, at 4. This "sin" is committed by making environmental claims that are simply false. Id.
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the findings of the 2009 report as they are more recent and relevant.'
The 2009 report conducted a survey of random products on the
shelves of forty category-leading "big box" retailers in the United
States, Canada, United Kingdom, and Australia with instructions to
record every product making an environmental claim." For each
product, the researchers recorded product details, claim(s) details,
supporting information, and any explanatory detail or offers of additional information or support." A total of 2,219 products were
examined in the United States and Canada, and 4,996 environmental claims were recorded.' Those claims were tested against
best practices, notably against guidelines provided by the FTC and
the Competition Bureau of Canada." Of the 2,219 products examined, ninety-eight percent were found to have committed at least
one of the "Six Sins."62
Other notable findings show that certain categories of products
have a much higher chance of containing an environmental claim in
the United States." Cleaning paper, toys, cleaning products in general, health and beauty products, and baby care products were the
top-five products most likely to purport an environmental claim.'
The 2009 report also identified a seventh "sin" emerging in North
American consumer markets." The "Sin of Worshiping False Labels"' recognizes that some marketers are exploiting consumers'
demand for third-party certification by creating fake labels or false
suggestions of third-party endorsement." Of the products surveyed
in the 2009 report, twenty-three percent committed the "Sin of Worshiping False Labels."'
These facts are indicative of the inherent dangers stemming
from greenwashing. They provide quantifiable data to prove that
the overuse of environmental claims has a negative impact on prod57. Compare SIX SINS, supra note 13, at 2, with
58. SEVEN SINS, supra note 49, at 17.
59. Id.
60.

SEVEN SINS,

supra note 49, at 3.

Id. at i.

61. Id. at 17.
62. SEVEN SINS, supra note 49, at 3.
63. Id. at 18.
64. Id.
65. SEVEN SINS, supra note 49, at 5.
66. Id. This "sin" is committed by a product that, through either words or images, gives the impression of third-party endorsement where no such endorsement
actually exists. Id.
67. Id.
68. Id.
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ucts that are genuinely environmentally-friendly by being washed
out amidst an increasing number of false or misleading claims."
This data suggests the need for more regulation in order to preserve
the trustworthy eco-friendly standard established by those companies that have legitimately worked toward establishing the standard
over the past two decades.
B. The 2010 Green Guide Update - Is It Enough?
Corporate food retailers and producers are not without guidance when it comes to making environmental claims on their products' packaging or advertisements.o The FTC created the Green
Guides in 1992." These Guides were imposed to assist marketing
departments everywhere in avoiding "deceptive or misleading" marketing.' The Guides' purpose is to "represent administrative interpretations of laws administered by the Federal Trade Commission
for the guidance of the public in conducting its affairs in conformity
with legal requirements."" "These Guides specifically address the
application of section five of the FTC Act to environmental advertising and marketing practices."" "The Green Guides provide marketers with important guidance on how to make legally valid environmental claims in labeling, advertising, promotional materials, and all
other forms of marketing, whether asserted directly or by implication, through words, symbols, emblems, logos, depictions, product
brand names and the like."' The Guides currently include general
principles," applicable to all environmental marketing claims, as well
as guidance on specific claims, such as "biodegradable," "com-

69. See Wendy Melillo & Steve Miller, Companies Find It's Not Easy Marketing
Green, ALLBUSINEss (July 24, 2006), http://www.allbusiness.com/marketingadvertising/branding-brand-development/4670690-1.html [hereinafter Melillo &
Miller] (stating that branding experts consider green marketing to be especially
tricky because the public seems poised to accuse disingenuous companies of
greenwashing).
70. See 16 C.F.R. § 260 (2010).

71.

ANDY ANDERSON, PRODUCTS LIABILITY: DESIGN AND MANUFACTURING DEFECTS,
PREVENTING LIABILITY FOR GREEN MARKETING (2d ed. 2009) [hereinafter

§ 16:12

PREVENTING LIABILITY].

72.
73.
74.
75.
76.
77.

Id.
16 C.F.R. § 260.1 (2010).
Id.
PREVENTING LIABILITY, supra note 71.
16 C.F.R. § 260.6 (2010).
16 C.F.R. § 260.7(b) (2010).

2011]

GREENWASHING THE ORGANIC LABEL

ill

postable,"" "recyclable,"" "recycled,"" "source reduction,"" "refillable,"" and "ozone safe."" The Green Guides were updated in 1996
and 1998,' and are currently in the process of once again being revised."
There has been much debate over the Green Guides' effectiveness in curtailing misleading advertisements purporting proenvironmental claims." Some believe that the Green Guides have
created a uniform standard to which corporate advertisers may compare their claims to ensure compliance." Others have expressed
concern over the FTC's inadequate investigations into vague or misleading environmental advertisements.' One concern among many
corporate manufacturers of green products is the increased number
of states that have codified the Green Guides into state law.89
The Green Guides, as of now, ultimately serve as a "safeharbor" from FTC attention to those companies that remain compliant with them.o The Guides' stated purpose is to "provide the
basis for voluntary compliance with such laws [Section five of the
FTC Act] by members of industry."" They "are not themselves enforceable regulations, nor do they have the force and effect of law,"
but companies found to be in violation of the recommendations
may be subject to sanctions under the FTC Act.' The FTC can pe78. 16 C.F.R. § 260.7(c).
79. 16 C.F.R. § 260.7(d).
80. 16 C.F.R. § 260.7(e).
81. 16 C.F.R. § 260.7(f).
82. 16 C.F.R. § 2 6 0. 7 (g).
83. 16 C.F.R. § 260.7(h).
84. See 61 Fed. Reg. 53,311 (Oct. 11, 1996); see also 63 Fed. Reg. 24,240 (May 1,
1998).
85. See Tom Redick, Regulatory Update - FTC Seeks Input On Green Marketing
Guides, AGRIC. L. UPDATE (Am. Agric. Law Ass'n), August 2009, at 4 [hereinafter
Regulatory Update]; see also Guides For The Use of Environmental Marketing Claims, FED.
(last visited
TRADE COMM'N, http://www.ftc.gov/bcp/grnrule/guides980427.htm
May 22, 2011).
86. Jennifer Woods, Of Selling The Environment-Buyer Beware? An Evaluation of the
Proposed F.T.C. Green Guide Revisions, 21 Loy. CONSUMER L. REV. 75, 81 (2008)
[hereinafter Buyer Beware].
87. Id. at 82
88. Id. at 81.
89. Robert S. Huie, FTC's 'Green Guides' Businesses, beware, NAT'L L.J. (May 12,
2008), http://www.law.com/jsp/nlj/PubArticleNLJjsp?id=1202421231408&slretum=

1&hbxlhbxl=1.
90. Buyer Beware, supra note 86, at 78.
91. Id. at 77; 16 C.F.R. § 260.1 (2010).
92. Buyer Beware, supra note 86, at 77 (quoting 72 Fed. Reg. 66,901 (Nov. 27,
2007)).
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nalize greenwashing if a factually unfounded statement is found to
be "unfair or deceptive acts or practices affecting commerce," or if
the FTC finds that "an unfounded claim is likely to mislead a reasonable consumer."' Although the Green Guides are intended as
guidance, not formal regulations, "courts tend to give this guidance
deference in litigation relating to environmental claims when the
standard for due diligence in substantiating marketing claims is challenged."" With the update of the Green Guides comes an important question: should federal regulators increase enforcement capabilities of the Green Guides, or is the current standard satisfactorily
protecting American consumers?
Under the Obama administration, advertising experts predict
that Congress will "broadly expand the FTC and Federal Communication Commission and their enforcement of food and drug marketing."" Some experts foresee the Obama administration as looking
for a poster child of improper green marketing, and, if true, companies running green advertisements will need to ensure that the
quality of their products is equal to that of their marketing statements."
1. Increased Governmental Awareness
The FTC produces updates to ensure that the Guides are responsive to today's marketplace." On June 9, 2009, the FTC testified on its efforts to ensure truthfulness of environmental or green
marketing claims before the United States Congress House Subcommittee on Commerce, Trade, and Consumer Protection of the
Committee on Energy and Commerce." Noting the increase of environmental marketing, the FTC announced it will continue its efforts to ensure that green advertisements are "truthful, substantiated, and not confusing to customers."" Not all critics agree, how93. Regulatory Update, supra note 85, at 4.
94. Id.
95. Karl Greenberg, ANA Hears of Potential for More Regulation, MEDIAPOST
(March 10, 2009, 12:58 PM) (quoting Dan Jaffe, Exec. Vice President, Gov't Relations, Ass'n
of Nat'l Advertisers),
http://www.mediapost.com/publications/?fa=Articles.showArticle&artaid=101889.
96. Regulatory Update, supra note 85, at 4.
97. Brian S. Goldberg, The FTC Takes on Environmental Marketing Claims Through
Green Guides and More, ADLAW BY REQUEST (June 17, 2009, 3:22 PM),
http://www.adlawbyrequest.com/tags/green-guides.
98. Id.
99. Id.
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ever, that the Green Guides are capable of effectively regulating today's market."
After seeing a "troubling rise" in green marketing over the last
few years,' the FTC held three public workshops in Washington,
D.C. during 2008 in order to revise the Green Guides." The FTC
received numerous comments from various sources on proposed
ways to increase the Green Guides' standards.o' One food company, Unilever, suggested that the FTC follow The Keystone
Group's "Field to Market"" standard.'os
On the other side of the debate, the FTC received a joint filing
from the American Association of Advertising Agencies, the American Advertising Federation, and the Association of National Advertisers.'o That group urged the FTC to postpone the Green Guides'
revision stating that: 1) existing guidelines are already effective; 2)
self-regulation already ensures that environmental claims are not
deceptive and must be substantiated; and 3) confusing changes
could chill "valuable advertising" messages."' As mentioned, the
Guides are not regulations per se, but the FTC does have the authority to take action against false advertisements under Section five of
the FTC Act.o" During the 1990s, the FTC, under the Clinton and
first Bush administrations, brought thirty-seven enforcement actions
against green marketers making invalid claims.'
Since 2000, however, the FTC, under George W. Bush, did not report a single
claim."
100. See Buyer Beware, supra note 86, at 81.
101. Regulatory Update, supra note 85, at 4.
102. Id. The three workshops included focuses on three different topics: 1) carbon offsets and renewable energy certificates; 2) a "green packaging" workshop;
and 3) a workshop for textiles, building products, and buildings in general. Id.
103. See generally Public Comments, Question Cards From the Green Packaging Workshop, and Other Filings, FED.
TRADE
COMM'N
(April
30,
2008),
http://www.ftc.gov/os/comments/greenpkgworkshop/index.shtm.
104. See KEYSTONE CENTER, infra note 242.
105. Regulatory Update, supra note 85, at 4. The Keystone Group, consisting of
agricultural producers and other stakeholders is attempting a "data-robust" metrics
approach by providing farmers with a calculator for measuring their farms' sustainability. See Fieldprint Calculator,infra note 247.
106. Regulatory Update, supra note 85, at 4.
107. Id.; see John Eggerton, Ad Agencies Cool On FTC "Green Marketing" Guideline
Changes, BROADCASTING & CABLE (February 12, 2008, 2:13 AM), http://www.
broadcastingcable.com/article/112419Ad Agencies CoolOnFICGreenMarketing
GuidelineChanges.php.
108. See 16 C.F.R. § 260.1 (2010).
109. Regulatory Update, supra note 85, at 4.
110. Id.
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2. The Green Guides' Current Update
On October 15, 2010, the FTC published a proposed revision
of the Green Guides that "aim to respond to changes in the marketplace and help marketers avoid making unfair or deceptive environmental marketing claims.""' In addition to hosting workshops
and requesting public comments, the FTC also conducted its own
"consumer perception" study where 3,777 American adults were
surveyed to determine how they understood certain environmental
claims."'2 That study served as a significant basis for the FTC's proposed revisions."' According to the FTC, these revisions will not be
adopted until 2011, if ever."'
First, the FTC proposes non-substantive changes in an effort to
make the Guides easier to read and use."' Unnecessary language
and redundant examples have been removed from all sections of the
Guides to make them more reader-friendly."' Also, the revised
Guides will be restructured; specifically, the section on "Environmental Marketing Claims" will be broken down into multiple, alphabetized sections with more subparts to better outline each claim
regulated."'
Next, the new Green Guides will increase the number and types
of claims already regulated by the Guides. Reworded definitions,
updated examples, and clearer language have been proposed to help
marketers better understand what is expected of their environmental claims to ensure compliance."' In addition, three new claims
have also been added to the Guides to address claims not yet regulated by the Guides in an effort to better inform the current industry and consumers alike."' However, the FTC decided to continue
111. Guides for the Use of Environmental Marketing Claims, 75 Fed. Reg. 63,552
(proposed Oct. 15, 2010) (to be codified at 16 C.F.R. pt. 260).
112. Guides for the Use of Environmental Marketing Claims, 75 Fed. Reg. at
63,554.
113. See id. at 63,552.
114. Press Release, Fed. Trade Comm'n, Federal Trade Commission Proposes
Revised "Green Guides" (Oct. 6, 2010), available at http://www.ftc.gov/opa/
2010/10/greenguide.shtm
http://www.ftc.gov/opa/2010/10/greenguide.shtm
http://www.ftc.gov/opa/2010/10/greenguide.shtm.
115. Guides for the Use of Environmental Marketing Claims, 75 Fed. Reg. at
63,555.
116. Id.
117. Id.; see 16 C.F.R. § 260.7 (2010).
118. Guides for the Use of Environmental Marketing Claims, 75 Fed. Reg. at
63,560.
119. Id.

2011]

GREENWASHING THE ORGANIC LABEL

115

to avoid inclusion of organic and natural claims in the Green Guides
under the belief that current federal and state regulations sufficiently govern those claims.'
a.

Proposed Additions to Currently Regulated Claims

Several modifications and additions have been proposed in the
revised Green Guides. For a complete explanation of these changes,
marketers should familiarize themselves with the FTC's publication
of the proposed rules.'' Only selected portions of the revisions to
claims currently regulated by the Green Guides are discussed in this
section. First, the revised Guides make it clear that marketers
should not make unqualified general environmental benefit claims,
such as "green" or "eco-friendly" unless they can substantiate "every
express and material implied claim that the general assertion conUnder
veys to reasonable consumers" about a product's qualities.'
the current Guides, marketers are allowed to make these blanket
statements if they can substantiate all express or implied claims.
Citing the difficulty, if not impossibility, of substantiating general
environmental benefit claims, the FTC requires that they be avoided
altogether if a product's marketer is incapable of satisfying this "substantiation duty" in order to avoid consumer deception.' Also, any
substantiated claims of this type should be clear, prominently labeled, and should limit the claim to a specific benefit rather than a
general environmental benefit.'
Additionally, certifications and seals of approval are currently
addressed by the Green Guides in only one example under the genThe FTC's survey concluded
eral environmental benefit section.'
that a product's label containing a seal "may imply that a product is
environmentally superior" to others.'
Under the revised Guides,
the FTC now emphasizes that third-party seals are actually endorsements covered by the Commission's Endorsement Guidelines, which
provides examples illustrating how those Guides apply to the envi-

120. Id. at 63,552.
121. See id.
122. Id. at 63,560.
123. Guides for the Use of Environmental Marketing Claims, 75 Fed. Reg. at
63,560.
124. Id. at 63,563.
125. See 16 C.F.R. § 260.7 (2010).
126. Guides for the Use of Environmental Marketing Claims, 75 Fed. Reg. at
63,564.
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ronmental claims, and are subject to Section five of the FTC Act. 27
Further, the FTC will now require marketers to use clear and
prominent language limiting the claim to particular attributes for
which the certifications or seals of approval have substantiation because these claims likely convey a general environmental benefit to
consumers. 1
Additionally, "degradable" and "compostable" claims have been
revised under the new Green Guides. Under the current Guides,
these claims state that products should break down in a "reasonably
short period of time" or a "timely manner."'" Now, guidance over
degradable claims has been clarified to mean that a "reasonably
short period of time" means no more than one year after disposal.'
Also, compostable claims would be changed to mean that a product
or package will break down in "approximately the same time as the
materials with which it is composted."'1' Each of these revisions assists marketers in understanding what is required of their green
marketing claims and help illustrate the FTC's interest in better protecting consumers from corporate greenwashing.
b.

Proposed Regulations for New Claims

The revised Green Guides will include new guidance on claims
construing products as "made with renewable materials," "made
with renewable energy," and "carbon offsets."' The FTC's survey
concluded that consumers mistakenly believe that "made with renewable energy" claims are synonymous with "biodegradable"
claims.'" To avoid deception, the updated Guides advise marketers
to qualify these claims with specific information about the materials
used in the manufacturing process.'" Also, marketers should qualify
these claims for products containing less than 100% renewable maHowever, the
terials, excluding minor incidental components.'
FTC chose to avoid proposing any particular test to substantiate
127. Id.
128. Id. at 63,567.
129. 16 C.F.R. § 260.7(b), (c) (2010).
130. Guides for the Use of Environmental Marketing Claims, 75 Fed. Reg. at
63,569.
131. Id. at 63,571.
132. See id. at 63,552.
133. Id. at 63,587.
134. Id. at 63,588.
135. Guides for the Use of Environmental Marketing Claims, 75 Fed. Reg. at
63,588.
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these claims, and marketers making these claims do so now at the
risk of FTC sanctions.'3 6
Next, the FTC recognized that a product claiming to be "made
with renewable energy" has an emerging meaning, with consumers
perceiving this term to mean "made without fossil fuels."' 7 As such,
the new Guides advise marketers to not make unqualified renewable
energy claims if the power used to manufacture any part of the
product was derived from fossil fuels. Also, marketers should qualify claims by specifying the source of renewable energy, such as wind
or solar power, especially if less than all of the significant manufacturing processes involved in making the product were powered with
renewable energy.'
Lastly, the FTC added "carbon offset" claims to the Green
Guides' coverage with only limited guidance. Carbon offsets are
credits or certificates that represent reductions in greenhouse gas
emissions, and the FTC found that consumers purchase products
containing these offsets "to reduce, balance, or neutralize greenhouse gas emissions associated with their own activities . ... "' Because of that reliance, the FTC advises marketers to substantiate
their carbon offset claims and avoid double-selling their offset certificates, and avoid making these claims if the offset purchases will
not occur for two years or longer." Also, if purchasing carbon offsets is already required by other compliance laws, marketers cannot
advertise these offsets on their products."'
c.

Claims Not Included in the Updated Guides

The FTC concluded that marketing claims construing products
as "sustainable," "organic," or "natural," while not currently regulated by the Green Guides, still do not need to be included in the
revised Guides."' First, the FTC noted that several commenters believe that "sustainable" has become part of our everyday vernacular
or is intended to convey an environmental claim when placed on a
product's label."' Regardless, the FTC concluded that, based on the
136. Id.
137. Id. at 63,591.
138. Id. at 63,591-92.
139. Id. at 63,592-93.
140. Guides for the Use of Environmental Marketing Claims, 75 Fed. Reg. at
63,596-97.
141. Id. at 63,597.
142. Id. at 63,5 8 1.
143. Id. at 63,582.
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information received from its survey and public comments, it is unable to provide specific advice on the term "sustainable" as a marketing claim."' The breadth of the term, the diversity of its use and
imagery, and the impracticability of testing the claim were all cited
as reasons for refusing to provide meaningful guidance for marketers making these claims."' However, the FTC warned that marketers are still responsible for substantiating consumers' understating
of this claim in the context of their advertisements."'
Second, organic claims were found to be already sufficiently
regulated by the NOP and are therefore not necessary under the
Guides' revision."' Several commenters noted that non-agricultural
organic products, such as organically labeled textiles, are not already
regulated by other federal agencies."' Also, it remains unclear how
consumers understand organic claims that describe non-agricultural
products, and the FTC further found that no commenters submitted
consumer perception evidence on this issue. "' Thus, the FTC stated
that it "lacks a basis to provide guidance on the use of organic
claims for products outside the USDA's jurisdiction."'" This conclusion, coupled with the USDA's current regulations on agricultural
products labeled as organic, led the FTC to abstain from including
organic claims in the revised Guides.''
Finally, "natural" claims, although not clearly defined, remain
unregulated under the Green Guides.' 5 The FTC cited the lack of a
uniform definition of the term "natural" among various federal
agencies, such as the USDA, FDA, and itself, as its justification for
excluding natural claims from regulation.'
Even upon several requests from commenters for such a definition, the FTC concluded
that it did not have a sufficient basis to provide general guidance on
the use of the term because "natural" may be used in numerous contexts and may convey different meanings depending on that con-

144. Id. at 63,583.
145. Guides for the Use of Environmental Marketing Claims, 75 Fed. Reg. at
63,583.
146. Id.
147. Id.; see Part III.A, infra.
148. Guides for the Use of Environmental Marketing Claims, 75 Fed. Reg. at
63,584.
149. Id. at 63,585-86.
150. Id. at 63,586.
151. Id.
152. Id. at 63,584.
153. Guides for the Use of Environmental Marketing Claims, 75 Fed. Reg. at
63,584.
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text." Ultimately, the FTC found that the term "natural" would
have to be found deceptive in every context and that "no reasonable
qualification is sufficient to prevent that deception."'
While the
2010 revisions to the Green Guides certainly increase protection of
modern consumers from greenwashing, these omissions from the
update show that many claims will remain unguided, and marketers
remain free to aggressively market their products without clear
boundaries in which they must remain.
C. The CaliforniaApproach to Green Guide Enforcement
While the debate ensues over a satisfactory regulatory standard
at the federal level, some states are already providing a level of oversight that is more tailored to that state's unique interests.'" In 1990,
the state of California received a report from a ten-state task force of
state attorneys general (the "Task Force")." The Task Force found
disparities in the usage of the same eco-friendly labels that were later
identified in the Green Guides,'" and noted that "there was growing
confusion surrounding many environmental marketing claims" that
created a "fertile ground for abusive business practices.""' The California legislature quickly responded with the passage of California
Business & Professions Code §17580.5 ("the Statute"), which makes
it unlawful for any person to make "any untruthful, deceptive, or
misleading environmental marketing claim, whether explicit or implied."'"
In 1992, the Statute's legality was challenged by the Association
of National Advertisers claiming that the Statute impermissibly restricted commercial speech and was unconstitutionally vague."' The
United States District Court for the Northern District of California
held that the Statute complied with the First Amendment because it
was "adequately tailored to further the substantial state interest in
154. Id. at 63,586.
155. Id.
156. See PREVENTING LIABILITY, supra note 71.
157. MULTI-STATE ATTORNEY GENERAL TAsKFORCE,
AND

RECOMMENDATIONS

THE GREEN REPORT: FINDINGS

FOR RESPONSIBLE ENVIRONMENTAL

available at http://www.p2pays.org/ref/24/23677.pdf

ADVERTISING

[hereinafter

THE

(1990),
GREEN

REPORT].

158. See 16 C.F.R. § 260 (2010).
159. THE GREEN REPORT, supra note 157, at 13.
160. CAL. Bus. & PROF. CODE § 17580.5(a) (West 2008).
161. Ass'n of Nat'l Advertisers, Inc. v. Lungren, 809 F. Supp. 747, 750
(N.D.Cal.1992).
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consumer and environmental protection."' 2 On appeal, the United
States Ninth Circuit Court of Appeals affirmed the district court by
finding that the Statute withstood intermediate scrutiny.'6 3 The
Ninth Circuit found that the Statute "increases certainty in the market both on the demand and supply side," and the Statute "increases
consumer knowledge and awareness and discourages exploitation
and deception of the growing green market."" Further, the Statute
"prevents the unscrupulous advertiser from capturing the green
premium that ecologically-minded consumers are increasingly willing to pay for goods whose environmental bona fides they are illequipped to assess.""
As indicated, the California Legislature, district court, the Ninth
Circuit, and the Task Force all recognized the dangers of greenwashing in American markets prior to the FTC's creation of the Green
Guides. Proactive steps were then taken to protect the citizens of
their respective states from false or misleading eco-friendly advertisements." California has since amended the Statute to define an
"environmental marketing claim" as any claim contained in the
Green Guides.' Also, the Statute, once amended, created a defense
to any suit or complaint brought under the Statute when marketing
claims "conform to the standards or are consistent with the examples contained in the [FTC's Green Guides]."'" Thus, the Statute
essentially increases California's ability to enforce the Green Guides
even if the FTC chooses to refrain from bringing suit.
California's stance on environmental marketing could certainly
exemplify an approach for other state governments with concerns
regarding their citizens' vulnerability. If states begin implementing
separate standards, there would certainly be increased protections
against consumers. With that increased protection, however, comes
a risk of confusion regarding the environmental-marketing standard
expected of retailers.'" With the increased use of internet purchases
and interstate commerce in today's market, manufacturers need
certainty and uniformity to remain innovative in their marketing
162. Ass'n of Nat'l Advertisers, Inc. v. Lungren, 44 F.3d 726, 728 (9th Cir. 1994).
163. Id. at 737.
164. Id. at 733.
165. Id.
166. 16 C.F.R. § 260 (2010).
167. CAL. Bus. & PROF. CODE § 17580.5(a) (West 2008).
168. CAL. Bus. & PROF. CODE § 17580.5(b) (West 2008) (alteration added).
169. For a discussion on the dangers of non-uniformity among state standards see
generally David F. Welsh, Environmental Marketing and Federal Preemption of State
Law: Eliminatingthe "Gray" Behind the "Green," 81 CALIF. L. REV. 991, 1001 (1993).
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strategies while maintaining accountability. High marketing standards among some states, while others maintain liberal green marketing standards, could lead to eco-friendly products being limited
in a state's market with stricter standards. The citizens of that state
would subsequently have fewer opportunities to purchase actual
environmentally-friendly products, which many people care passionately about. Therefore, states should be cautious when implementing stricter marketing regulations and maintaining those regulations
over green products in conformity with the FTC standards, just as
California has done. Certainly, more national uniformity could
benefit this growing market.
D. A Friendly Warning to CorporateGreenwashers:Eco-fraud Litigation
With increased scrutiny on any market comes increased accountability. "As claims are increasingly made for 'indirect' as well
as more consumer-friendly 'direct' environmental benefits, attorneys
are predicting increased attention to both compliance among businesses and enforcement in agencies."' "Legal actions arising from
alleged greenwashing are best described as 'eco-fraud litigation'. ,171
Eco-fraud claims may be brought by a purported class of consumers,
market competitors, state Attorneys General, or federal agencies.'7
One particular form of litigation has seen significant increases, especially in eco-fraud litigation, over the past several years: the noinjury consumer product class action.'7
Eco-fraud class actions will certainly have the same problems
certifying a class as a regular class action because a plaintiffs group
would have to show that each plaintiff individually relied on the misleading advertisement."' Once certified, however, several factors
improve an eco-fraud class action's chance of success: 1) public policy favors protecting the environment and encouraging corporate
environmental responsibility; 2) plaintiffs have very strong allies
,

170. PREVENTING LIABILITY, supra note 71 (citing Darin Lowder, Green Energy
Advertising: How FTC 'Green Guide' Revisions Might Affect Your Business Marketing,
BALLARD SPAHR LEGAL ALERTS (Jan. 29, 2008), http://www.ballardspahr.com/
alertspublications/legalalerts/2008-01-29c.greenenergyadvertising.aspx.
171. Lockard & Becker, supra note 9, at 39.
172. Id.
173. Id. at 40.
174. Id. at 41; See McLaughlin v. Am. Tobacco Co., 522 F.3d 215, 223 (2d. Cir.
2008). That Court held that "proof of misrepresentation - even widespread and
uniform misrepresentation - only satisfies half the equation; the other half, reliance
on the misrepresentation, cannot be the subject of general proof." Id.
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when it comes to punishing corporate defendants for perceived
greenwashing, such as Greenpeace, Co-op America, the Organic
Consumers Association, as well as others; and 3) the potential public
relations cost to a company accused of greenwashing could be staggering.
Take for example the recent charges by the FTC against Kinart
Corp.," Tender Corp.,'" and Dyna-E International"' for making
false and unsubstantiated claims that their paper products were "biodegradable" when in actuality their products are disposed of in landfills, incinerators, or recycling facilities, which makes biodegradation
impossible.'" The FTC announced its decision to commence these
three suits during testimony before the U.S. House of Representatives' Subcommittee on Commerce, Trade, and Consumer Protection while discussing the upcoming revision to the Green Guides.'"
Currently, Kmart and Tender have agreed to orders that bar them
from making deceptive "degradable" product claims.'
The settlement with Tender also requires it to disclose clearly whether any
biodegradable claim applies to the product, packaging, or component of either.'" The claim against Dyna-E International and its
owner, George Wheeler, will proceed in administrative litigation.'
Those three suits could be the first of new enforcement standards by
the FTC against false green marketing and show the FTC's newfound intent to increase standards over green marketing.
As already noted, the new FTC administration under President
Obama has already shown an interest in limiting false or misleading
175. Lockard & Becker, supra note 9, at 41-42.
176. See In re Kmart Corp., FTC File No. 082-3186, Docket No. C-4263 (F.T.C.
July 15, 2009), available at http://www.ftc.gov/os/caselist/0823186/index.shtm.
177. See In re Tender Corp., FTC File No. 082-3188, Docket No. C-4261 (F.T.C.
July 13, 2009), available at http://www.ftc.gov/os/caselist/0823188/index.shtm.
178. See In re Dyna-E Int'l, Inc., FTC File No. 082-3187, Docket No. 9336 (F.T.C.
filed May 20, 2009), available at http://www.ftc.gov/os/adjpro/d9336/index.shtm.
179. Press Release, Fed. Trade Comm'n, FTC Announces Actions Against Kmart,
Tender, and Dyna-E Alleging Deceptive 'Biodegradable' Claims (June 6, 2009),
available at http://www.ftc.gov/opa/2009/06/kmart.shtm [hereinafter FTC Press
Release].
180. See Prepared Statement of the Federal Trade Commission on It's Too Easy Being
Green: Defining Fair Green Marketing Principles Before the Subcommittee on Commerce,
Trade, and Consumer Protectionof the Committee on Energy and Commerce, United States
House of Representatives (June 9, 2009), availableat http://www.ftc.gov/os/2009/06/
P954501greenmarketing.pdf (statement by James A. Kohm, Assoc. Dir. of the Enforcement Div., Bureau of Consumer Prot.).
181. FTC Press Release, supra note 179.
182. Id.
183. Id.
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green claims."' Judicial nominations during Obama's term may also
affect eco-fraud litigation. The recent addition of Justice Sotomayor
to the United States Supreme Court may also change the landscape
of eco-fraud litigation. Justice Sotomayor has previously shown an
interest in cases concerning the environment, and experts predict
she will be an ally to pro-environment organizations on the bench."
Perhaps the most notable increase in potential liability for manufacturers is consumer awareness.'
More and more reports show that
the everyday American consumer is paying closer attention to green
claims.'
This informative group has the potential to absolutely
change the way corporate marketing strategies are employed. While
all of these potential changes have yet to be made, it is apparent that
changes to green marketing standards will be coming soon.
Whether through the FTC, state implementation, or consumer
product class actions, corporations proclaiming benefits from their
eco-friendly products should pay close attention to the changing
landscape of the market in order to avoid potential class-action lawsuits or consumer distrust in general.
III. GREENWASHING'S SPILLOVER EFFECT: OVERUSING
"ORGANIC" IN TODAY'S FOOD INDUSTRY

The use of the word "organic," when placed upon the label of a
food product, usually creates a different perception of that product's value in consumers' minds. Corporate food producers are
cashing in on that principle during the explosion of consumer demand in organic products." Consumer demand for such goods has
reached double-digit growth for well over a decade, which has provided strong incentives for food producers in the United States."
Sales of organic products in the United States for the 2008 fiscal
year were approximately $21.1 billion, over three percent of total
food sales in the United States, and projections for 2009 reach up184. See Regulatory Update, supra note 85, at 4.
185. Alex Kaplun, Enviro Groups Like What They See in Obama'sjustice Pick, N.Y.
TIMEs, May 27, 2009, available at http://www.nytimes.com/gwire/2009/05/27/27
greenwire-enviro-groups-like-what-they-see-in-obamas-just-6076.html.
186. See Joel Makower, The State of Green Business 2009: Green Marketing Suffers a
Failure to Communicate, GREENBIZ.COM (Feb. 25, 2009), http://www.greenbiz.com/
news/2009/02/25/state-green-business-2009-green-marketing-suffers-failurecommunicate.
187. Id.
188. ERS/USDA Briefing Rooms, supra note 1.
189. Id.
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wards of $23 billion." Most organic sales are made at conventional
supermarkets, but sales made at local farmers markets and other
alternative retail outlets are a growing trend.'"' As previously seen,
corporate producers are eager to corner their share of a growing
market, and some may use unscrupulous organic labeling to ensure
that their products are competitive in those markets.
Out of all of the green marketing claims discussed in this article, the term "organic" carries with it the most regulation and certification standards.'" So, it is doubtful that corporate food retailers
could get away with greenwashing the organic label, right? Undoubtedly, the bar for claiming a food product as being organic remains high. Some experts are concerned that the greenwashing
trend among eco-friendly brands is beginning to tarnish the organic
label as well.'" This section of the article examines what current
standards require of a food product before being labeled as "organic" and discusses proposed regulatory updates in response to the
greenwashing trend among commercial food marketers.
A. The National OrganicProgram
The OFPA' was created by Congress in response to "pressure
from industry and consumer groups who grew disenchanted with
the increasingly unmanageable patchwork of state standards that
had sprung up in the absence of a federal standard."'" OFPA's purpose is to: 1) establish national standards governing the marketing
of certain agricultural products as organically produced product; 2)
assure consumers that organically produced products meet a consistent standard; and 3) facilitate interstate commerce in fresh and
processed food that is organically produced.' Thus, it is clear that
Congress' intent was to create national organic marketing standards
and facilitate the interstate commerce of organic foods.'
The Secretary of the United States Department of Agriculture
("USDA") is authorized by OFPA to establish a national standard for
190. Id.
191. Id.
192. Compare 16 C.F.R. § 260 (2010), with 7 U.S.C. §§ 6501-6522 (2006).
193. See Purity Questioned,supra note 1.
194. See 7 U.S.C. §§ 6501-6522 (2006) for the Organic Foods Production Act in its
entirety.
195. Ricardo Carvajal & Riette Van Laack, Seeing Red Over "Green", 18 Bus. L.
TODAY 33, 33 (May/June 2009) [hereinafter Seeing Red].
196. 7 U.S.C. § 6501 (2006).
197. Seeing Red, supra note 195, at 33.
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organic production and the handling of organic products.'" On
December 21, 2000, the USDA published a final rule that created
these national standards, which combined with OFPA, resulted in
the creation of the National Organic Program ("NOP").9" The NOP
operates by certifying USDA-accredited agents charged with ensuring that producers and handlers comply with all applicable NOP
requirements.2 ' The NOP also establishes organic standards for
crop and livestock production in addition to the handling of those
products.2"' Further, the NOP maintains a national list of substances
used in the production and handling of organic products.2' Any
non-agricultural or synthetic substances used in a product that are
not on the list will invalidate that product's ability to be labeled as
organic.2 0 ' Labeling and marketing information of organic products
is also among the regulated organic practices of the NOP.2' The
NOP is ultimately a marketing program that is governed by the
USDA Agriculture Marketing Service ("AMS").2 0 Neither OFPA nor
NOP regulations address food safety or food nutrition.*
Any agricultural product that is sold, labeled, or represented as
"organic" must be produced and handled in accordance with NOP
standards.2 0 ' There is flexibility among these standards, and customers may not realize the varying degrees of "organic" products.2 " The
NOP establishes four different categories of organic products: 1)
198. 7 U.S.C. § 6503(a) (2006). OFPA also authorizes each State to implement a
state organic certification program for producers and handlers of agricultural
products that have been produced using organic methods in accordance with
OFPA. 7 U.S.C. § 6503(b) (2006); see 7 U.S.C. § 6507 (2006) (state organic certification program requirements).
199. For a detailed guide to all the requirements of organic products under the
NOP, see NOP GUIDE, supra note 22. It is important to note that the NOP contains
many other regulations and standards not discussed in this article. The NOP Guide
discusses each provision in-depth and provides a much more accurate explanation
of the NOP. Id.
200. NOP GUIDE, supra note 22, at 1; 7 U.S.C. § 6516 (2006).
201. 7 U.S.C. §§ 6506-6512 (2006).
202. 7 U.S.C. § 6517 (2006).
203. Id.
204. 7 U.S.C. § 6504 (2006).
205. USDA Agriculture Marketing Service, National Organic Program: Background
Information, U.S. DEPARTMENT OF AGRIc. MARKETING SERVICE, http://www.ams.
(last
usda.gov/AMSv1.0/getfile?dDocName=STELDEV3004443&acct=nopgeninfo
updated Apr. 2008).
206. See 7 U.S.C. §§ 6501-6522 (2006)(OFPA); see also 7 U.S.C. §§ 6506-6512
(2006) (NOP).
207. 7 C.F.R. § 205.102 (2010).
208. 7 C.F.R. § 205.301 (2008).
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"100 percent organic;" 2) "organic;" 3) "made with organic (specified ingredients or food group(s));" and 4) "products with less than
However, only ag70 percent organically produced ingredients."'
ricultural products being sold, labeled, or represented as "100 percent organic" or "organic" may contain the USDA Organic seal because the seal informs consumers that a product has been certified
as organically produced and handled in accordance with all NOP
requirements.1 0
These definitive organic standards are helpful to food producers, yet everyday consumers may not have the information available
to identify or understand the difference between the varying levels
of "organic." Corporate manufacturers have been given a great deal
of flexibility in the types of substances used in their products while
still preserving the ability to promote the organic label.2 ' As a result, consumers willing to pay a premium price in order to purchase
organic products are potentially vulnerable to misleading organic
claims. The NOP is the federal standard to prevent fraudulent organic advertising and marketing, and the USDA will hold guilty corporations accountable for any fraudulent labeling."
However,
greenwashing is still a dangerous effect within the organic food industry because consumers are willing to pay premium prices as well
as make an emotional commitment to the organic sector. Thus, it
is not surprising that organic marketers are allegedly misusing the
organic label and risking the possibility of incurring significant liabil214

ity.

B. And What About "Natural?"
The terms "natural" and "organic" seem substantially similar
when describing food products. Adding the term "natural" to a
food label may also change a consumer's perception of the product.
Perhaps consumers view that particular item as being just a bit
209. Id. Unless specified, the use of the word "organic" in this article refers to all
four categories set forth under the NOP.
210. 7 C.F.R. § 205.311(a), (b) (2008); see NOP GUIDE, supra note 22, at 38.
211. See generally Purity Questioned, supra note 1 (discussing corporate food producers' ability to lobby for and receive permission to add synthetic substances in
their food products by way of adding a particular synthetic substance to the national exemption list).
212. See In re Aurora Dairy Corp. Organic Milk Mktg. & Sales Practices Litig., No.
4:08MD01907, 2009 WL 1576928 (E.D. Mo. Jan. 3, 2009).
213. See Seeing Red, supra note 195, at 34.
214. Id.
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fresher than the item sitting next to it on the grocery store shelf, or
maybe an item labeled as "natural" is believed to have been subjected to less chemicals in its preparation. Even if such perceptions
of foods labeled as being "natural" are unsubstantiated to consumers, corporate manufacturers are realizing the benefits of adding the
term "natural" to a product's label. 8 In fact, some surveys show
that customers prefer the word "natural" over "organic."2 6
Even so, there is no federal standard to govern the use of the
term "natural" in the American food marketplace. Market experts
have lobbied for years to have a uniform definition of "natural," yet
federal regulators have been hesitant to respond.2 " The FDA and
the USDA have different standards applicable to the use of the term
"natural."2 Understandably, much controversy has surrounded the
use of this term on foodstuffs, health items, and many other products. 211
Although also diligently urged by interest groups and consumers alike, the FDA has refused to define the term "natural" under its
Food Labeling Standards.220 Currently, the FDA allows a food to be
labeled "natural" if the food does not contain any color additives,
synthetic substances, added flavors, or anything artificial or synthetic
that would not normally be expected in the food." Geraldine June,
from the FDA's Food Labeling and Standards department, said that
"the agency had not put the 'natural' issue on the priority list because there is not enough evidence that the current situation means
consumers are being misled."2 2 2 The FDA may be overly optimistic,
though, as evidenced by the issues surrounding the FDA's permissible uses of high fructose corn syrup and the consumer backlash in
early 2009.221
215. See Kraft is Sued for Falsely Calling Capri Sun Drink "All Natural", CENTER FOR
SCI. INTHE PUB. INT. (Jan. 8, 2007), http://www.cspinet.org/new/200701081.htnl
(discussing two lawsuits against Kraft Foods and Cadbury Schweppes due to the use
of the phrase "All Natural" in their products' label).
216. Seeing Red, supra note 195, at 34.
217. Jeannie Houchins, Is There a Definition for Natural Foods?, INST. OF FOOD
TECH. (June 30, 2008), http://www.am-fe.ift.org/cms/?pid=1000744.
218. Compare 21 C.F.R. § 101.22 (2010), with 9 C.F.R. § 317.2 (2010).
219. Seeing Red, supra note 195, at 34.
220. See Lorraine Heller, 'Natural' Will Remain Undefined, Says FDA, FOOD
NAVIGATOR-USA.COM (Jan. 4, 2008), http://www. foodnavigator-usa.com/FinancialIndustry/Natural-will-remain-undefined-says-FDA.
221. 21 C.F.R. § 101.22 (2010).
222. See Heller, supra note 220.
223. See Mitchell Clute, FDA Reverses Course: High Fructose Corn Syrup Now 'Natural', NAT. FOODS MERCHANDISER (Feb. 5, 2009), http://naturalfoodsmerch-
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The USDA, in comparison, has more enforcement on "natural"
labeling, yet it remains limited to only meat and poultry products."
According to the USDA's standard, an item may be labeled "natural"
if there are not artificial flavors, colors, chemical preservatives, or
any other artificial or synthetic ingredients added, and if the product and its ingredients are not more than "minimally processed.""
The USDA's policy regarding "natural" labeling differs from the
FDA's "natural" policy by emphasizing the degree of processing of
the product and its ingredients, and does not explicitly concern itself with consumer expectations to the same degree as the FDA's
policy."'
The Federal Court in the Eastern District of Maryland recently
granted an injunction against Tyson Foods, Inc. for its use of a national advertisement campaign asserting that its chickens were
"raised without antibiotics.""m Tyson had previously authorized its
advertisement campaign with the USDA according to the regulations established under the Poultry Products Inspection Act." Nevertheless, that Court found that Tyson's advertisements violated the
Lanham Act" because Tyson's competitors proved that Tyson had
used "ionophores" during the growing process of its chickens. Ionophores, a feed additive containing molecules that kill microorganisms, are scientifically regarded as antibiotics and therefore
breached the claim of being "raised without antibiotics.""o
The Tyson court also held, as a matter of first impression, that
the USDA-qualified language contained in Tyson's advertisement
campaign did not insulate Tyson from a Lanham Act claim since the
andiser.com/tabid/66/itemid/3139/FDA-reverses-course-High-fructose-corn-syrupnow.aspx.
224. 9 C.F.R. § 317.2 (2009).
225. Id. "Minimally processed" is defined by the USDA as a process that does not
fundamentally alter the raw material. Id.
226. Seeing Red, supra note 195, at 35; compare 21 C.F.R. § 101.22 (2009), (with 9
C.F.R. § 317.2 (2009).
227. See Sanderson Farms, Inc. v. Tyson Foods, Inc., 549 F. Supp. 2d 708, 709-10
(E.D. Md. 2008); see also Emily Chasen, Tyson Sues USDA Over Antibiotic-Free Label
ing, REUTERS (June 13, 2008, 6:28 PM), http://www.reuters.com/article/
2008/06/13/tyson-usda-idUSN 1342603020080613.
228. Poultry Products Inspection Act, 21 U.S.C. § 453(s) (2006).
229. See Lanham Act, 15 U.S.C. § 1125(a) (2006). This statute prohibits an advertiser from making any promotional statement that "misrepresents the nature, characteristics [or] qualities" of its own or competitor's products or services. 15 U.S.C.
§ 1125(a)(1), (b) (2006) (alteration added).
230. Sanderson Farms, Inc., 549 F. Supp. 2d at 715; see also STEPHEN D. PRICE,
IONOPHORES
(2003), available at http://animalscience.tamu.edu/ansc/beef/
ANSC406/Prince,S.pdf.
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claim itself was a false statement.23' Thus, the Court was able to
make its own determination of whether the "raised without antibiotics" label was confusing or misleading to consumers instead of relying on the USDA's interpretation.'
As a result of the injunction,
Tyson was ordered to remove or replace every print, radio, and television advertisement issued nationwide that contained the label
"raised without antibiotics."2 3
Snapple Beverage Corporation also learned the potential perils
of mislabeling its product in a recent class action.23' A group of
plaintiffs is currently suing Snapple for mislabeling, advertising, and
marketing its products as being "All Natural" when in fact the products contain high fructose corn syrup.3 While the lawsuit remains
pending, Snapple lost its motion to dismiss the suit because the District Judge held that, due to Snapple's labeling practices, the plaintiffs stated sufficient damages because they "suffered a loss that
benefited defendants through more sales and higher profits."3 The
court in that case was persuaded by the fact that the consumers paid
more for a product under the belief that it did not contain unnatural ingredients and that, by mislabeling its products, Snapple could
be found in violation of California's false advertising and unfair
business laws."' Each of these cases evidence the notion that increased scrutiny of these products has in turn increased the potential liability of producers and retailers of products promoting an
organic" or "natural" product.
C. A SustainabilityIndex: One Step Toward Protectingthe OrganicLabel
While the USDA and the FDA are deliberating whether to update current regulations and policies regarding agricultural and environmental marketing claims, a few private corporations and notfor-profit organizations are implementing new programs that could
one day aid in the prevention of abusive greenwashing practices."
These groups are each in the process of developing their own ver-

231. Sanderson Farms, Inc., 549 F. Supp. 2d at 715-16.
232. Id.
233. Id. at 718.
234. See Von Koenig v. Snapple Beverage Corp., 713 F. Supp. 2d 1066 (E.D. Cal.
2010).
235. Id. at 1070.
236. Id. at 1078.
237. Id. at 1078-80.
238. See supra, Part III.A-B.
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sion of a "sustainability index."'

These sustainability indexes are
intended primarily for developing sustainable farming practices
based on environmental concerns; however, utilizing nationallyaccepted standards for all agricultural products may also help distinguish greenwashing corporations from non-greenwashing corporations.'
Moreover, Congress has recognized the potential longterm benefits of applying sustainable practices and has required the
USDA to collect and make available information on agricultural sustainability."'
Although none of the following initiatives are conclusive, each
offers a new, innovative approach to developing universal definitions and standards in the green marketplace. Hopefully, these
proposed initiatives will result in lessened opportunities for corporate marketing campaigns intended to deceive organic food consumers. If nothing else, these initiatives will likely encourage increased regulation by the federal agencies charged with the duty of
protecting American consumers from fraudulent advertisements.
1. Field to Market
In September 2006, The Keystone Center, a not-for-profit environmental organization, convened a steering committee made up of
various growers, producers, and consumers in order to identify cur-

rent problems with the agricultural industry and discuss possible
solutions to those problems for future generations. That committee created the Field to Market initiative, which is currently in the
process of creating a "complete Sustainability Index."2 ' This Index
uses publicly-available data to develop national-scale metrics that are
used to measure outcomes for five environmental indicators: land
239. See infta, Part III.C.1-3.
240. See generally James H. Andreasen & Christopher M. McDonald, Standard
Setting and the New Draft ANSI Agricultural Sustainability Standard, AGRIC. MGMT.
COMMITEE NEWSL. (Am. Bar Ass'n) April 2008, at 11-12.

241.

Id.

For Congress' definition of "agricultural sustainability," see 7 U.S.C.

§ 3103(19) (2006).
242.

See Field to Market: The Keystone Alliance for Sustainable Agriculture, THE

KEYSTONE
CENTER,
http://www.keystone.org/spp/environment/sustainability/
field-to-market (last visited May 24, 2011) [hereinafter KEYSTONE CENTER]. For a list

of all Field to Market members, see Id.
243.

Id. For a full report, see THE KEYSTONE ALLIANCE FOR SUSTAINABLE AGRIC.,

ENVIRONMENTAL

RESOURCE INDICATORS FOR MEASURING

OUTCOMES OF ON-FARM

AGRICULTURAL PRODUCTION IN THE UNITED STATES, FIRST REPORT (2009), availableat

http://208.72.156.157/ keystone/files/file/SPP/environment/field-to-market/Fieldto-MarketEnvironmental-IndicatorFirstReportWithAppendices01 122009.pdf.
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use, soil loss, irrigation water use, energy use, and climate impact."'
The metrics are applied to quantify environmental outcomes for
four commodity crops - corn, cotton, soybeans, and wheat - pro-

duced through agricultural practices in the United States."'
While Field to Market's Sustainability Index offers few direct actions toward diminishing greenwashing among organic food advertisements, their Index is an important step toward creating universal
definitions of what is and what is not considered "organic.""' Developing more concrete definitions in the organic food industry will
in turn help the USDA and the FDA implement more stringent policies and regulations.
Field to Market has also created a "Fieldprint Calculator" in order to help both organic and non-organic food producers determine
the sustainability of their farming practices, which could further organic farming practices and help meet the demands of the organic
food marketplace.m' The Fieldprint Calculator is currently in a trial
phase, and Field to Market is in the process of analyzing feedback
However, this easy-to-use application of defrom previous users.'
termining sustainability measures is yet another step towards creating uniform organic standards which will in turn make the practice
of corporate greenwashing even more apparent within agricultural
food marketing.
2. The ANSI Standard for Agriculture Sustainability
Another non-profit organization, the American National Standards Institute ("ANSI"), has already begun creating its own standard for agricultural sustainability.2 9 If ANSI's sustainability standard is widely accepted and implemented, it could have broad im-

244. Id. at 3.
245.

Id.

246.
247.

See generally KEYSTONE CENTER, supra note 242.
Fieldprint Calculator, FIELD TO MARKET, http://www.fieldtomarket.org/

fieldprint-calculator/ (last visited May 24, 2011)[hereinafter Fieldprint Calculator].
For a detailed description of the Fieldprint Calculator's operation, see also Fieldprint
CalculatorInformation, FIELD TO MARKET, http://www.fieldtomarket.org/fieldprint-

calculator/info/ (last visited May 24, 2011).
248.

Fieldprint Calculator Information, FIELD

TO

MARKET,

http://www.field

tomarket.org/fieldprint-calculator/info/ (last visited May 24, 2011).
249. Press Release, Leonardo Academy, National Sustainable Agricultural Standard Setting Process to be Released This Fall (Sept. 27, 2007), available at
2
0press
http.//www.leonardoacademy.org/pressreleases/Sustainable%2OAg%20Standard%
%20rel%2009-27-07.pdf; see also Andreasen & McDonald, supra note 240, at 13.

132

JOURNAL OF FOOD LAW & POLICY

(VOL.

7

pacts.2' The stated purpose of the standard is "to create a common
set of environmental, social, and quality requirements by which to
demonstrate that an agricultural product has been produced and
handled in a sustainable manner."25 ' ANSI's standard calls for thirdparty certification of compliance before an entity could claim to be
"sustainable" under the standard." Most importantly, the standard
is being implemented with the intended use by both agriculture producers, agricultural handlers, such as distributors and retailers, agricultural purchasers and agricultural policy makers.25 ' This broad
application will certainly affect corporations currently engaged in
making unsubstantiated organic claims. Specifically, ANSI's Draft
requires that all seeds must be certified organic in accordance with
the current NOP standards.M Should ANSI's standard become uniform, the effects of clearly substantiating organic claims would directly protect American consumers from corporate greenwashers'
practice of falsely labeling their products.
3. Wal-Mart's Worldwide Sustainability Index Initiative
Wal-Mart, the world's largest retailer, is also becoming involved
in the standard-setting process for a potential sustainability index.
Wal-Mart's involvement in attempting to help define sustainable
practices has immense potential to change the way many businesses
operate. Also, Wal-Mart's involvement highlights the fact that sustainable farm practices, which directly correlate to organic food
production, is a very important market factor that is currently in the
process of being modified.2
Wal-Mart's Index is aimed at gathering sustainability information from their approximately 60,000 suppliers through a 15question survey.5 Joel Makower, a strategist on corporate environ250. James H. Andreasen & Christopher M. McDonald, Agricultural Sustainability
Standard Could Affect You, PORK MAG., Nov. 11, 2008, available at
http://www.shb.com/attorneys/McDonald/AgriculturalSustainabilityStandard_200
8.pdf.
251. Andreasen & McDonald, supra note 240, at 13.
252. Id.
253. Id.
254. Id.
255. See Sustainability Index, WALMART Corporate, http://walmartstores.com/
Sustainability/9292.aspx (last visited May 24, 2011).
256. Id.
257. Walmart's Sustainability Index: The Hype and the Reality, JOEL MAKOWER (July
16, 2009), http://makower.typepad.com/joel-makower/2009/07/walmarts-sustainability-index-the-hype-and-the-hope.html.
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mental practices, critiqued Wal-Mart's index by finding that the index "is a means for providing transparency about companies, allowing them and others to compare companies to one another, showing
how each performs."'
While Wal-Mart's index is currently geared
towards assessing companies, their index may be utilized in assessing
individual products in the future." Hopefully, other corporate producers, distributors, and retailers will soon join the effort to help
implement a viable sustainability index as a first step towards eliminating corporate greenwashing, including organic food products.
IV. CONCLUSION
American consumers are growing increasingly more conscious
of the effect their buying decisions have on the environment.'" As
demand for environmentally-friendly products increases, so does the
potential for fraudulent or misleading advertisements targeting occasional consumers of green products. The FTC's Green Guides,
OFPA, and NOP have all been important steps taken at the federal
level to protect consumers in today's marketplace from increasingly
prevalent corporate greenwashing. The private sector has also recognized the need for uniform marketing guidelines."' New corporate retailers, producers, manufacturers, and marketers utilize the
media and advertisements to pledge increased efforts toward making their businesses more sustainable, yet those promises have
yielded almost no change in actual practices while the number of
advertisements promoting "environmentally-friendly" products or
increased health benefits increase each day.6
Today's consumer places a higher value on products derived
from organic farming practices and environmentally-responsible
manufacturing processes. With the heightened awareness surrounding green marketing, the atmosphere is ideal for increased enforcement of current regulations and passage of new regulations. These
changes should help protect today's consumers from the altering
corporate marketing practices that seek the benefits of green marketing without making efforts to change their business practices.
Otherwise, greenwashing could encompass the organic food market
258. Id.
259. Id.
260.
261.
262.
263.

See WORLD

Bus. COUNCIL

FOR SUSTAINABLE DEV., supra note 3, at 15.

See supra Part III.C.
See Vladeck, supra note, 16 at 8; see e.g. SEVEN SINS, supra note 49.
See Regulatory Update, supra note 85, at 4.
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as it has other green product markets, and decades of efforts in constructing a trustworthy organic brand may be greenwashed away.

